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Re: CC Docket No. 96 - 115 - Telecommunications Carriers' Use of Customer
Proprietary Network Information; Use of Subscriber Ust Information ("SLI'?

On July 27, 1999, SSC filed an ex parte in the above-listed proceeding with a cover
letter that contained two minor typographical errors on the final page. Attached is a
complete replacement copy of the submission. We request that you place this
corrected copy in the Commission's files and return the earlier version. All copies
distributed to outside the Secretary's Office were made using the corrected version of
the ex parte.

Please stamp and return the provided copy to confirm your receipt. Please contact me
at (202) 326-8889 should you have any questions.
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EX PARTE PRESENTATION

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W., Room TW-A325
Washington, D.C. 20554

SBC Telecommunications, Inc.
1401 I Street, N.W.
Suite 1100
Vllashington, D.C. 20005
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Fax 202 408-4805

Re: Telecommunications Carriers' Use ofCustomer Proprietary Network
Information; Use ofSubscriber List Information ("SLI'')
CCDocketNo.96-115

Dear Madam Secretary:

SBC Communications Inc. ("SBC"), on behalfofits local telephone company
subsidiaries, Southwestern Bell Telephone Company, Pacific Bell and Nevada Bell,
submits the following written ex parte statement in connection with the above­
referenced docket.

Some parties have advocated that incumbent local exchange carriers ("ILECS") should
be required to serve as SLI "clearinghouses," in which ILECs (and only ILECs) would be
required to disclose listings of all carriers to directory publishers under Section 222.
SBC previously has explained why such a requirement would be contrary to Congress's
purpose in adopting Section 222.' SBC does not repeat these arguments here, but,
instead, writes this letter to bring to the Commission's attention a California Public
Utilities Commission ("CPUC") decision that relates to the "clearinghouse" issue?

Since 1997, the CPUC has prohibited carriers from acting as directory listing
"clearinghouses" and releasing listing information of other carriers without consent?
The Commission should be aware that other state commissions rnight have rules in place
that address this issue.

1See Ex Parte Notice Letter from Todd S. Silbergeld (SBC), at 1(April 14, 1999).
2 See Order Instituting Rulemaking on the Commission's Own Motion into Competition
for Local Exchange Service, Decision 97-01-042, at 22-23 and Ordering Paragraph 2
["0.97-01-042"]. For the Commission's convenience, a copy of this decision
accompanies this letter.

3 Id., at 22.
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In accordance with Commission's rules goveming ex parte communications, an original
and two copies of this correspondence are submitted herewith. Please contact Kathleen
Rehmer at (314) 235-1107 should you have any questions.

Respectfully submitted,

)!?tw;~ 4w
cc: Dorothy Attwood

Bill Bailey
Kyle Dixon
William Kehoe
Linda Kinney
Daniel Shiman
Sarah Whitesell
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OPINION

I. Introduction

By this decision, we address the outstanding issues in

our local competition rulemaking relating to subscriber directory

listings and access to directory list~g in£ormation. We adopted

initial interim rules addressing these issues in our Phase II

Decision (D.l 96-02-072. We directed that unresolved issues

relating to directory listings be addressed in technical workshops

in Phase III of this proceeding. On April ~-3, and April k6, 1996,

such workshops were held. By Administ::-ative Law Judge (P.~) r.uing

dated May 21, k996, parties w~re directed to file co~e~ts on

remaining disputec issues which were not resolved by t~e workshops.

Phase III comments were filed on June kO; 1996, by

Pacific Bell (Pacific), GTE Califo~a Incorporated (G_~C), the

California Telecommunications Coalition (Coalition) ,1 the

~~scciation of Directory Publishers (AD?), Metromail, ?acific

Lightwave, Inc./GST Lightwave, Inc., and the Office of Ratepayer

Advocates (ORA). The Coalition separately filed an application for

rehearing of D.96-02-072 on March 29, 1996, in whic~ seme of the

issues raised were also addressed ;~ their Phase III comments. The

Co~ission subsequently issued D.96-09-102 denying the application

_ The members of the the Coalition joining the comments were:
AT&T Communioations of California; California Cable Television
Association; ICG Access Services, Inc.; MCr Telecornmur.icatior~

C0r?; S?ri~t Communications Company L.P.; Teleport Communications.
Group Inc.; and Time Warner AxS o~ California, L.P. The views
e:C?ressec r2pre5en~ a consens~s of the Coalition's membe:s ace do
net ~ecess~ily re=l~ct t~e views of each Coalition member. The
mc~icn fo~ acceptance of the Coal~~ion's late-filec c=mments is
S"::- 2.r'_ted. .

- 2 -



~or rehearing. On October 23, ~99€, ADP filed a Pet~tion for Writ
c= Review of D.96-0S-102 in the California State Supreme Court.

This decision addresses the remaining Phase III issues which were

not resolved by D.96-09-102. 2 AUP also filed supplemental

comments on July 30, 1996. Pacific filed a supplemental reply to
ADP on October 4, 1996.

The assigned ALJ prepared a draft decision on directory

listing issues which was mailed to pa-..-cies of record for comment 011.

November 1.5, 1996. While there were no evide:ltiary hearings on
this matter, and there was no statutory requirement to circulate
the proposed ~LJ decision for comme:lts, the assigned Commissioner
wished to afford the parties an opportunity for COllUllenc. We have
cCD.sidered the opening and reply comme:::.ts on the proposed ALJ

decision and made revisions in the proposed decision wcere
appropriate. A;nong the most significant changes we have made from
t~e previous draft decision is t~e requirement that Pacific and

G':'SC provide third-party veneors wit~ access to t:..~e anonymous
address only of nonpublished customers solely for directory
delivery purposes. We have also revised the decision to require

G':"E:C to provide third-party database vendors nondiscriminatory
access to its directory assist~ce database.

~ On November ~3, 1.996, ADP filed a Petition f~r Modification of
D.55-02-072, Conclusion of Law 29, which stated that the provision
of subscriber lis~inqs by the local exchange carrier (LEe) is not
an essential service. While this issue was decided in D.96-09-1.02,
ar.c Challenged in ADP's Writ of Review Petition, le~al counsel of
the Commission has joined with ADP requesting that the Supreme
Ccu~t delay reviewing the Petition for Writ of Review pendins the
dis~osition of ADP's Novembe= 13 F~t~tion of Modification.
Acccrdir.gly, in this decision, we ma~e no final judgment on whether
~~e provision of LEe subscribe~ liscings is an essential service,
pe~dinq disposition of ADP's Novembe~ 13, Petition for
XOC~=iC2~icn. ~ <

\,v.-.l" ' '" a )1".).

------------- ---
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II. Positions of Parties

A. Introduction

In this decision, we focus on the remaining disputed

issues over.directory access and publishing which have ~ot been

resolved through D.96-02-072 or the workshops. These issues relate
princ~pally to LEC/competitive local carrier (CLC) access and use

of each other'S directory listings, te~ and prices for CLCs'

inclusion in the customer-guide pages of LEC directories, and

independent directory vendors' access to LEC directory databases.

The outstanding disputes over access to LEC/CLC
di~ec~ories ar.d related Catabase, directory listings involve the

cor-fl~cting interests of the incumbent LECs, CLCs (represented
pri~c~pally by the Coalition), L~depend~~t directort vendors

(rep::-esentec. by ADP ane. Met.romail) I and consumer in:e:est:. grol.:::ps

(represented by OR.!\. ar.d The Utility Refo= Network). While we

adopted interim rules in D.96-02-072 add=essing telephone directory

and database-access issues. the LECs and CLCs continue to ~sagree

over their reciprocal rights ~~d obligations for access ~~'use of

each other'S subscriber-list informatio~. Parties also disag=ee
ove~ t~e terms and compensation with respect to CLCs' inclusion in

the i::formation sect.ion preceding the ·Wnite Pas;e n listings 1:: the

LEC d~rect.ory. Further, our interim rules for access 'to directory­

list~::g databases adopted in D.96-02-072 did not resolve Catabase­

access issues raised by third-party vendors of directory

info~ation. In this decision, in addition to resolving
outstanding LEC/CLC disputes. we shall also address access to

direc~ory databases by such chird-parcy vendors.
Metromail is a wholly owned subsidiary of R.R. Donnelly &

Sc~s Co~~ny, the world's largest co~~ercial printer. Metromail's
cc-line-se~rices group provides cirectory-assistance ser.ices to
te~ec=mmunica~ions companies and consume:s through its National
Di~=c~ory Assis~ance product. Metromail's primary interest £n this

- <\ -
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proceedi~g is ~he issue of third-par~y vendors' access to Directory
Assistance (DA) listing information for use as an alte~2tive DA
service to the UCs.

ADP is a nationzl nonprofit trade association composed of
publishers Qf n independent U yellow page directories (i. e ., other
chaIl. those published by OJ:" for local. telephone companies). ADP' s
interest in ·the proceeding is related primarily to the issue of
third-par:ty independent vendors' access to LEC and CLC directory­
listing databases for purposes of publishing and delivering the

vendors' own directories. ADP also disputes the rates bei.!lg
charged by Pacific for the rights to reproduce Pacific's directory
listings.

In resolving the outstanding directory-listing access
issues, disputes over access to DA databases can be distin~~ished

from access to direc~ory-listingdatabases used for pUblisr<~g

directories. WAile Pacific utilizes one unified cata base bot~ for
DA and for publishing its subscriber directories, GTEC mai=tair~

two separate databases. One GTEC database contains listinss used
only for DA pu--poses. A second GTEC database contai.!:ls listings
used only for directory-publishing pc-..-poses. Each of t,:e G:'ZC
databases is separately accessed, ma~~tained, and updated.
B. LEC/CLC Reciprocal Access to Directory-Listing Databases

In D.96-02-072, we required LECs to incluce C:Cs'
customers' telephone numbers in their "White Pages" ar.c. directory
listings associated with the areas i~ which the CLC prOVides lccal
exchange services, except for CLC customers wishing to be ur.listed.
(Rule 6.J.2) An ~~esolved issue, however. is what rig=cs and
obligations the LECs rAve concerning the use and dissemi=ation.of
CLC custcmer listings which have bee~ provided to them for
i~clusioc in the LEC directory. A related issue is WPAt reciprocal
rights ~d obligations the CLCs have concerning aCCesS to L2C

subscYiber-listing in=o~ation_

- "

-~.._--~"-----------------------
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Par~ies expressed differing views conce~ing the te~

~C conditions under which the LECs and CLCs may gain access to
each others' directory-listing information, and how such

in::o=ation may be used. The Coalitior.. argues that CLCs should
have the same access to all local-exchange-subscriber information,

as LECs do at no charge, because the LECs do not charge themselves
to maintain the database.

Alte~atively, in lieu of equivalent access, the
Coalition believes CLCs should be compensated for any use of their

customer information beyond the agreed-upon listing arrangement,

si~ce the CLCs reta~ a property right in their subscriber

in::o=ation in the same manner as the LECs. To the extent that CLC

i:::::o=ation is packaged and soid to independent directory

p~l~shers, for example, the CLCs should be compensated in

precisely the same manner as the LECs, according to the Coalition,

s:":::ce LECs ar.d CLCs are engaged in the same business and have

c=llected and used subscriber info~ation in the same way, The

Coalition cont~_ds, however, t~t the LECs refuse to provide CLCs
access to existing databases at no charge and refuse to compensate

:::'e CLCs for use of CLC subscriber information by either the LEc or
t~~:!:c parties.

The Coali~ion argues that LECs have no right to use CLC
s~scriber infc~ation beyond the limited listings agreement. 'The

Coalition Objects to Pacific's intent to make CLC-subscriber
i:::fc~.ation available to third-party vendors such as Metromail for
t~eir use in the sale of databases. The coalition a-~es that
Pacific can not arrogate to itself the right to fu-~sh this

i~::o~aticn absent CLC consent a:::d compensation since pacific
~e~~~e= o~s nor is licensed to sell this informaticn~

ORA recommends that the LEes be ordered to submit written
~~o~csals for CLC compensation io~ subscriber in£orrnaticn w~th one

ro~:::c of com~ents to follow prior to issuance of a decision.

------_._-
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If a CLC requests that its scbscriber-listiLg information
not be provided to iLdep~~dent publishers, Pacific states that ,it

will honor the request. Because it is the CLCs' cheice of whether

pacific releases their in£ormation, Pacific does not iLtend to

compensate the CLC for revenue obtained as a result of its

provision of CLC subscribers' information to an independent

publisher. The CLC is free to d:lrectly provide this information to

independent publishers for compensation according to Pacific.

GTEC proposes to use CLC subscriber information only for

the purposes of directory publication, and not to sell CLC­

subscriber iLformation to another party without CLC authorization.

If a CLC so desires. GTEC would enter intO an agreement to act as a

se::.-vice bureau for the provisioning of the CLC informacion.

GTEC cu=ently provides its own published ~ectory as a

Category II tari=fed service. Subscriber-list info~~ion was

recently recategorized from Category I to II by t~e commission in
D.96-03-020, and the procedures for determining t~e prices for such
Cacegory II-· services are being ac.dressed in the Ooen Access and- .
Network Architecc=e Development (OANAD) docket. GorEe believes the

current procedures provide more than a sufficient oppor=unity for

the Commission staff and other interested parties to review the

reasonableness of such rates.

C. Third-Pa-~yDirectory Database Administrator

The Coalition believes that the LEC directory-listing

c.a~abase must be tr~~itionec. to an independent administrator, not

~ike t~e transition taking place in the context of NXX Code

a~nistration. To that end, the Coalition requests that the

presiding ALJ have the Telecommunications Division convene a

workshop to discuss this process. The LECs and OR."- disagiee and

argue t~2t no neec for a database a~m~~istrator has ~een shown.
Pacific s~ates thac no ~ecord has bee~ developed for ordering ~he

tra~sfe~ of directo~ liscings to a neutral third party. Pacific
~oces thac the cre2~ion and maint~~ance of a neutral lis~ing

- 7 -
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daca~a~e would be a complex commercial venture. esse~tially

transforming a priv~te segme~t of industry into a quasi­

gove=nma~tal enterprise. Pacific contends that evidentia-ry

hearings would be necessary before the database administrator issue

is decided since, as the Commission has previously found, ·complex

technical issues •.. cannot be resolved absent eVidentiary
hearings ...3

D. cr.C Informational Listings in LEC Directories

~ . Content and Space Allotments for cr.C Info:rmation Listings

In our adopted rule in D.96-02-072, we required that LEeS

include information in its directory about each CLC on the sallie

basis that the LECs include information about themselves or their

affil:"ates. We did not, however, presc::-ibe exactly what.

ir.fo=ation about the CLC should be included in sue:: i=lfo=ationaJ.

listings nor did we prescribe how many pages sho~ld be allotted

eac:: CLC for this pU-.--:;>ose. In Phase II: comments, the CLCs and

LEes expressed conflicting views on these issues.

Because CLCs and LZCs are on an equal footing as

certified local exchange providers, the Coalition argues t~t the

tL,ified directory mandated by the Commission must pr~vide the CLCs

equa: access to that directorJ for basic info~ation conce~ng

se~~~ces of£e=ed, eustome=-contact numbe~s, and othe~ information

sud:: as that provided by the LECs to -their customers in-the

directories. The Coa:ition states CLCs are not asking to replicate
all of the information contained in the beginning of each LEC

cir~=~ory, nor prOVide p~cmotional m~te~ial. Ra~her, it is space

fer specific-CLC i~formation regardins establishmenc and p=ovision
oi se~ice that is sousht.

3 P.e Alte;:,.ative Recu1atc..!'J' F=ameworks for Lecal Exchar:ce
Ca~'e~s, D.90-08-06637 CPUC2d 226, 299, Conclusion of Law 2,
D. 339; and D.91-07-044, ~l CPUC2d-""!.-, 26 <reauiring hearings to
sup~ort the Commission's "objective jUdgment -on the evic..ence") ~

- 8 -
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Because at some paine che number of CLCs may increas~ so

c~t the number of information pages in the director/ may become

c~mbe=some, che Coalition believes that a two-page limit on such

information is feasible and reasonable. While AT&T has gone on the

record as requesting four pages in the customer guide section of

the directories, it is Willing to negotiate for acceptance of one

page. Mcr argues that if GTEC is using more thaIl a single page for

itself in the customer guide section of its directories, then MC!

would =eserve a right to have more than a single page. MC! also

observes that there may be a need for CLCs to provide more

information based on how the Commission resolves the dispute over

ra1:'.e - cen;:e= consistency. If the CLCs are required to Cisclose in

their customer guide pages what calling areas or NXXs are rated as

local, Mcr states that one page would not provide enough space for

a C!.C.

Disputes over this issue foC'~s on GTEC's proposal.

Pacific has generally be~ able to =each accommodation with CLCs

through negotiation. GTEC currently publishes approximately ~oo

c~~=ctories within cali£or-~a, anc p=oposes to allow ea~~ CLC to

purchase one full page in each di=eccory on which to discuss the

C~C's procucts and services. GTEC offers to list at no charge the

C~C's business office, billL,g in~iry, and repair numbers. In the

table of contents of its directory, GTEC offers to provide, at no

c~a:ge, each CLC's lego ~d page numbe= retere~ce where -these

c~stomer-contact numbers can be fo~d. While GTEC offers these

te~ on a voluntary basis, GTEC objec~s co being required to

p=cvide CLCs more than one free Fage for informational listings or

to reduce its proposed rate £o~ addi~ional pages~

GTEC claims a First Amendmenc right to control the form

2:_C ccn~e~t of the in=o~a~ion paqes of its directories, which it
ha.s neve= held. cpe~ to outside pa~ties. (See, Pac. Gas & E1ec. Co.

v P'.lblic Dti'! COr.1m'n, ~7S U.S. 1, 8-9 (~986) {PG&E) (utility has

?~~SL ~e~dme~t right in conLe~ts of billing e~~eloFes)i C~nt~21

- 9 -
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11'. Liaht Co. v. Citi~ens util. Be., 827 F.2D 1169, 1174 (7th Cir.
198,) (same). GTEC argues that Supreme Court precedent holds that
under the First Amendment, the Commission may not compel GTEC to
allow CLCs more space in the information pages than GTEC is willing
to provide on a voluntarY basis. (See, ~ 475 U.S. at 11-12;
Central Ill. Liaht, 827 F.2d at 1174.) To do so, according to
GTSC, would impermissibly force it "to alter [its] speech to
confo~ with an agenda [it has] not set." (~, 475 U.S. at 9.)
Even if the Commiss~on had a compelling interest in making a
variety of views available to customers (a point GTSC does not
concede), GTEC argues this ~terest caru,ot justify forcing GTEC to
incorporate ~~ird-party promotional material with which it
disag=ees into the information pages of its directories.

GTEC f=t.her argues that a Commission order =eguiriJ:g it
to include competitor marketing info~tion in its d;~ecto=ies will
decrease the directory's value to G~~C and cause GTEC to lose ~rand

identity and consumer gcod will. (See, Basicomputer Corp. v.
scott, 937 F.2d 507, 512 (6th Cire. 1992.)

2. Charges for CLC Inclusion in LEC Directories
The coalition believes that CLCs should be treated in a

nondiscriminatory fashion vis-a-vis the LECs for any cr~ges for
C-~C inform~tional listings in LEe Cirec:ories pursua=~ to Pub~ic

otilities (PO) Code §§ 453 and 532. Thus,if'Pacific payS itself­
or its affiliate, Pacific Bell Directory, for inclusion of this
infcr:nation. CLCs should also pay for such inclusion. Eoweve:, if
Pacific does not pay itself or Pacific Bell DirectorJ for this
se~~ice, the Coalition believes CLCs should be t~eated no
d~ffe=e-'"'ltly~

Pacific p~o~csed to recover t~e actual costs for
i~clusion of CLC in=o~ation in its c~recto~ies. Pacific set no

li~it as to ~he numbe~ of pages t~a: the CLC can reguest, but
required full compensation for the costs associated with these
pcses. Pacific believes the existins tariff, which allows

- 10 -
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ince~exchange ca==iers co puC L~ormacion in Pacific's direccories
as app~oved in D."94-09-065 ("IRD"), should app"-y to cr..c
info~acion. Pacific objects to CLCs paying what Pacific pays fo~

its own directory information listing.

GTEC submits that its cu-~ent rate for a yellow-page

advertisement is the most reasonable surrogate and most fairly

represents the value to a CLC in having its products and services

advertised in GTEC' s directory. In order to ensure equal t~eatment

of all CLCs, G1E.C proposes to cha..--ge a standard price for all such

pages.

GTEC proposes to discount the price of a one-page

advertisement 35% off the price that it charges for a compa....-able

yellow-page advertisement. This is the largest discount: that GTE

offers its own custome~s that pc=chase a full-page ad i~ che yellow

pages. GTEC's rate would apply to ~~y pages in excess of che free

c~le-of-contents listing in which GTEC p~oposes to incl~de each

CLC. As ment:ioned above, the ~ree table-of-contencspage will ac

least display the CLC's name and a ~easonably dimensioned logo.

G7:::C would also list the CLC's U?=ducts and se:.-vices· page in the

directory's table of contents so that consumers can locace these

CLC-informacion pages easily. GT£C claims that che p~oposal co

i~clude CLC-procuccs-and-service pages will likely cause GTEC to

ir:c~r addicional costs for inc::-eased. formatt:ing procedt='es, .such as

pa~e breaks and ~iller pages chat will not be accounced for.

Several CLCs objected to GTEC's proposed 35% discounc for

CLC inclusion in GTEC directories as discussed at the April 16,

1996, workshop. CCTA!Time Warner object on the grounds that a rate

e~al Co 65% of the yellow-page advertising rate was not based upon

GT~C's cost, buc upon GTEC's current market rates to retail

acv~~tisers. CCTA!Time Warner c~ncend thac CLCs shou~d be charged

r.o more chan t2e cost w2ich the LEes themselves incu= to be

ir.cluded in cheir own directories. CCTA/Time Warner believe the

c~e-p2ge limi~a~io~ may be accep~able to smaller CLCs.

- 1: -
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ORA states no evidence has been offered 07 appropriately

tested in evidentia-~ hearings regarding the rate to be cha=ged for

directory information listings. Consequently, ORA is unable to

make a recommendation 00 this issue at this point. O~~ can only

suggest that any rates to be charged for directory information

listings of CLCs by LECs be set at total-service long-~

incremental cost (TSLRIC) in the OANAn proceeding.

E. Independent Third-Party vendors' Access to
U:C!CLC Subscriber Information for Directory Publishing

ADP, representing the interests of independent directory

publishers, claims that i:ldependent publishers are being unfairly

denied access to ce~ain directory-listing infomatioc by Pacific.

ADP argues that Pacific has an unfair co!!ipetitive advantage in

p~~,~=~~g p~l~s~e~ c~s:=oe~ c~=ec~~=~=s; c=~a=ed w~~~ indep~~de~t

directory publishe::.-s. For exampl", , the inc'..lIllbent LEC is able to

p::.-ovi:ie directories.. to its subscribers immediate~y upon institution

of te:e?hone se:vice. A:lP identifies two categories of directory­

listi~g information to w~~ch Pacific has denied access:

(1) addresses of new noopublished LEe customers and (2) timely

updates of published Pacific white-?age-directory listings.

1. Access to Nonpublisbed Addresses

P~P states that ~o independent directory pub:isher can

celive= its directory to a new teleptone eustcrne~ who is
nor.~~~1;shed4 because th'" LECs have denied independent directory

publisners access to street-address information of nonpublished
custCQers. ADP asse=ts th~t t~s is a serious competitive

4 As used in this ciseussion, "r..cnpt;blished lf inc!.udes unlisted
cus~crners. In addition to being ~list:d.in any telephone
dir",~~cry, nonpublished service also means that the customer's
name, address, ~~d phone number are excluded from the d~re~tory- .
assi5t~~ce records available to t~e general public by d~al~ng 411~

- '-.2 -
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disadvantage. parcic..11arly in light of the fact l:.ha.t nonpubEs~ed

customers conscitute 40~ of all telephone subscr£bers.

ADP recognizes that the names and telephone numbers of

nonpublished subscr£bers must remain private and cannot be

disclosed t~ third-party vendors. In the interest of competitive

fai=ess, however, ADP contends that the LECs should be required to

provide the addresses, but not the names or telenhone numbers, of

nonpublished telephone subscribers for delivezy purposes only. ADP

acknowledges that .addresses are needed 2nl:l for tilose noopublished

subscribers that move and change their addresses. Presencly,

Pacific provides this address information to a third-party delivery

contractor, Product Development Corporaeion (PDC) for delivery of

Pacific's di::oeccory. (~~; 0.9:1-0:1.-0:1.6 at 42.) AD? argues

that independent di::oectory publishers should be treatec. no

dif=erently t~?~ Pacific ireats itself while protecting c~comer

privacy ri.ghts. Thus, that same subscr.iber-address info:::naticn

siven to PIlC should be provided to ocher e..lU.rd-pa..'"ty delivery

contractors for directory delivery cn behalf of 1ndepe~d~c

directory publishers, according to ~P.

As ADP notes, the United States Supreme Court cose..'"Vad in

Fo;st v. Rural Tel. Se=v .. 499 U.S. 340, 342-343 (1991), that LECs,

as the sole providers of telephone service in their area, ·obcain

subscriber information quite easily" and subscriber-list I

in=o~tion is the essence of the ·bus~ess· of the LEC--~hat

in=or:nation must be obtained and maintained in order to provide

celephone service. In contrast, the Court found that since

competing directory publishers are not telephone companies. they

are wit..'lcut monopoly status anc:: •therefore lack indepenC:e!lc accesS

to any subscribe!:" information." Id. at 343.

ADP believes that § 222(e) 0= the Telecommunica=ions Act

(the Act) fur~her supports its claim for access to no~ublishec

acc=esses. §222(e) provides thac:
Na telecommunica~ions carrier that provides

telephone exchcnge service shall provide

- l~ -
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subscriber list information gathered in its
capacity as a provider of such service C1 a
timely and w:bundled basis, under
nondiscriminatory and reasonable rates, te=ms,
and conditions, to any person upon request for
the p~-pose of publishing directories in any
format."

Pacific disagrees with ADP that its members require

nonpublished addresses from the LECs, arguing there are a number of

other potential sources of the address information which

independent publishers desire. According to Pacific, information.

may be available from electric. gas, and water utilities, and from

cable TV or newspaper companies. Pacific further argues that this

issue has been adjudicated elsewhere, and the prevailing is that

subscriber information is not an "essential facility".S

Pacific clai~s t~~ access e~~li~g thi=d-pa=ty

distributors to deliver ADP-members' telephone books to the

acd=esses of nonlistea subscribe=s is not within the Act's

definition of subscriber-list information, is confidentia~ under PO

Code §§ 2891 and 2891.1 and pacific's Tariff Rules 34 and 35, (~

Pacific Schedule A2 1st Revised Sheet 136 2.1.34 A.l.a.) ~~d

the=efo~e, cannot be released.

GTEC contends that ADP' s ::-equest for nor-published

addresses is contrary to § 222(f) (2) of the Act. This Section

defines "subscribe:::- list in£ormation" that must be made available
to others for pu-~oses of publishing directories as only those

subscriber names, addresses and telephone numbers which the ca=_ier

or a.~ affiliate thereof has published in any directory format.

Since GTEC does not publish the addresses of its subscribe::-s who

have nonlisted se::-vice, GTEC contends those addresses are thus

5 SeA Directorv Sales Manaaement COrD. v. Ohio Bell TelAnhone
Co., 833 F2c 606 (6th Ci~. 1987); Whihe Directorv of Rochester,
I!"1c. v. Rcchest~- T-eleohone Corn., 7~4. F. - -

- 24: -
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unavailable co incepend~~c direccory publishers under § 222(e) and
(=) of che Acc. In addicion, § 222{a) places upon each
celecommunications car=ier che duey co protect the confidentiality
of such proprietary customer .info::mation. GTEC contends chat ic
would violate the privacy rights underlying nonpublished service,
as well as the express provisions of the Act, to require GTEC to
provide che address on nonlisced subscribers to indep~"ldent

~rectory publishers.
ADP disputes Pacific's claim that release of this

information is contrary to PU Code §§ 2a9~ and 2891.1, and

Pacific's Rules 34 ~id 35. ADP claims §§ 2891 and 2891.1 only
proscribe the provision of unpublished telephone numbers of
residential subscribers and do not prohibit the release of address
informacion for delive~j pu-~oses only. Similarly, ADP asseres
t~at Pacific Rule 35 do not prohi~i= the release of the address
ir-::o=ation, while Pacific Rule 3~ -- which governs nonpclllislled
se::-.rice -- prosc=ibes the listing of "customer name, acc.ress, and

te!ephone number'r absent custome:::- re'iU~st ~ ADP does I::.or:. seek

access to either the customer name or telephone number of
nor-published customers. By seeking access to~ the nonpublished
ade=ess, ADP coes noC believe chere is any violation of Rule 34.

ADP also dispuces Pacific's claim that mere release of
chis address i~ormacion for directory-delivery pu-~oses violates
federal cuscome= proprietary necwork informacion (CPN!)
req~iremencs. AD? noces thac Americech, one of the R-~ional Be!!
Ope=acing Companies (RBOCs) offers chis address informaCion to
ince;>ende.nc direct:ory publishers fo:=- de1.ivery pu..-poses only. Bell
Acl~~cic subsidia=ies such as Bell of Pennsylvania also offer this
se::-....i.ce.

Pacific claims chac che issue of who owns subsc=iber list:
informaCion ~~d w~~c right:s such owne:=-ship entails was fully
zcd=essed by che pa~ies in che eus~omer List OIl (I.90-0~-033) and
~s not a relev~~~ ~ssue tc local exchcnge competition. Pacific

- ~5 -
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claims that customer information gathered by the utility is owned
by the utility. Pacific claims that ownership of customer listinS

information is specifically reserved to it in its tariff,6 and

that ownership of telephone numbers is specifically denied to

customers in its tariffs. 7 Utility tariffs have the force and

effect of l~w. 8 Ownership of customer information is held by the

gathering company in nonregulated industries. 9. under the law,

public utilities own their assets in the same manner as private

b . 10
c.s~nesses.

ORA is concerned about the potential negative privacy

implications of releasing subscriber information to any third

party. Nonetheless, ORA is al.so conce=ed about the ability of

competitors to gain a foothold in the marketplace. Therefore, ORA

supports a Commission rule requiring provision of the ~~scriber

ac.c.ress onlY to independent director.f publishers or t1:lei:- delive:-y­

service providers solely for the pu.~ose of directory delivery.

2. Acc~ss to Updates of Published White Page Listings

ADP also claims that Pacific refuses to provide white­

page updates of its published address listings to independent

6 Cal. P.U.C. Schedule No. Al2.1.1.C.7

7 Cal. P.D.C. Schedule No. A2.1.17 •.

8 See Colich & Sons v. Pacific Bell~ 19~ Cal.~pp.3d 1232 (1988)
a~d ci~ations herein contained.

9 Person v. Dodd, 410F.2d 701, 807 (D.C. Cir. 1969), cert.
deniod 89 Ct. 2021 (1969) ("Where information is ~athered and
arra~ged at some cost and sold as a commodity on the market, it is
~rope=ly protected as property.")

10 Du~~s~e Light CompanY v. Barasch, 488 U.S. 229, 307 L.Ec.2d
=46, :'-J9 S.Ct. 609 (1989). ("Although (utility1 assets a:::-e
e~loyed in the public interest to provide consumers of the state
with electric power, they are owned and operated by private
ir:.-.....es ~ors . ,,) ~

- 1.6 -

.-_._-_ ...--_.-......_--_ ....



Cireceory publishers in violation of Local Compeeition Rule 8.J. (1)
and the Ace.

Thus, not only is Pacific cenying independe~t directo~

publishers the ability to deliver their directories to nonpublished
eelephone sl,lbscribers, it is also preventing de.l1ve=y of
independent directories to publicly listed customers who change
locations, according to ADP. Published direceories contain a
substantial amount of obsolete data that further deteriorates over
time. ADPs' concezn is the timeliness of data provided.

Pacific replies that it currently provides directory
publishers listing updates for business subscribers only. Pacific
·does not provide daily or weekly updates of the Subscriber List
Information for residential subscribers to third-pa-~y ver~ors nor
its own directory affiliate, nor does Pacific have the system
capabilities to provide such updates. Because oz:.ly 30% of its
residential subscribers publish their addresses, Pacific claims
thae a published update of daily residential-listing activity would
have limited usefulness to independe:::Lt di:eceory publishers.
Pacific does, however, provide ies own directory affiliate with a
daily service order activity file with subscribers' service
addresses from which secondary directory-delivery se=vice is
prOVided.
F. Rates for Third-Party Access to LEe Directory Listincs

ADP objects to the rates ch2-~ed by ~acific fer access to
its directory listings. ADP observes that Bell South prices its
directory listings at only $0.04 per initial listing, yet Pacific
has been charging approximately $0.17 and filed an advice letter to

- :7 -
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, $ 10 1" ~~ • ~P b l' h' roblowe::- th"-s to o. per ~st~ng. ...., e ~eves t at ~cs me ers
shoul~ be entitled to acquire such information merely for the

i~cremental cost of reproducing the information--which the LECs

have acquired only as a result of the provision of monopoly local

exchanae service--plus the minimum allowed rate of return. In that

regard. ADP claims Pacific's SO,10 rate is excessive. while Bell

South I s rate, though still high, is minimally acceptable. The

costing analysis prepared by the Florida public Service Commission

indicates that Bell South's cosc per listing was $0.003 for the
Direccory Publisher's Database Service (DPDS). while the cost per

Business Activity Report was $0.004. Eence. the $0.04/1isting

charge allowed by the Florida commission was over 1200% above cost,
yet scill $0.06/1isting less than the provisional rate allowed

Paci=ic.
Citing the legislative histc=y of § 222(e) of t~e Act,

AD? contends thaC charges to inde~endent directory publishers muse
be based on the "ac~ual or incremer:.ta::' cost of pro~di...7'lg the

listing to the L,dependent director: publisher•.•. n (See Statement

0:: Representatives Paxon and Batton. House Confe::ees for A36,
§ 222 (e) . )

Pacific claims the issue of what should determine

reasonable rates for the provisicn of subscriber-listinq

i~=o~tion to independent direct0 =y_ publishers was resolved in

D.96-02-072. The Ccmmission states in 0.96-02-072: "We find that
P~ci=ic/S p~opo5ed revisions to its Reproduction Rights ~a:iff ar2

~~ ADP procested Pacific's advice letter on May ~. 1996. for ies
failure to comply with Local Comoe~i~ion Rule a.J.(l) and § 222(e)
of the Act. By lette= dated June ~~, 1996, from the Director of
the Telecommunicaeions Division to ~he ADP Counsel. Pacific's
p=~~osed ra~e of SO.~O pe= lis~ing has ~e~r. made ef=~ctive. AD?
was advised that it may utilize additional remedies available under
the COmQission's rules of Practic~ and Procedure if it believed
f~~~he= co~.iss~on actio~s cn its ?rotest was require~.
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reasonable ~d should be adopted.- (Decision at 48.) Therefore,

s~nce the Commi~~ion found ce~a~ ta=iff ~evisions proposed by
Pacific to be reasonable, Pacific claims that its overall rates

(filed via Advice Letter 18155 on April 11, 1996) are market priced

and reasonable for the provision of subscriber-listing information

to independent directory pub1ishers. Pacific filed its tariff

offering for subscriber-listing' info=tioo to be used for DA

applications on August 21, 1996, with an effective date of

Oc~ober 1, 1996.

G. Access to LEC(CLC Subscriber Dat"rese for DA

GTEC claims any cr.c which obtains GTEC' s subs=iber­

listing information pursuant to § 222(e) of the Federal

Telecommunications Act of 1996 must use such information only for

"purpose of publishing. directories,· 2.11d not for other ends such as

DA. Se~tion 222(e) rec=snizes ~hat such Cirec~o=ies may be in -any

fo=:nat," which includes traditional paper directories, as well as

c~-line access, electronic media, or CD-ROM.

GTEC concends that this requirement of § 222(e) moots the

request of Metrcmail that it be allowed to obtain GTEC's DA-list

in::o=ation not for ·purpose of p~lishing directories, - but for DA

pu=?oses. Mcreover, in D.96-02-072, the Commission reviewed the

issues surrounding the provisioning of DA service, and Clade no

provisicn requiring GTEC to accede to Metromail's request.

GTEC f~rther believes t~~t insertion of this issue in

t~is proceeding is inappropriace and has little relevance to local

competicion since Mecromail is not a CLC, ~~d ~~ sale of DA

liscings is not a "telecommunications se:vice" as defined under the

Ac~. G'rEC denies that access to its DA listings is necessary for

Me~romail to conduct its business, for Metromail has managed to

obtain listing from a variety of sources up to this point. The

fac~ tha~ Pacific may cheose to sell its directory listings to

t: hi:rd part: ies is a bus iness decis ion of that company. G'rEC denies
i~ has any duty to do likewise.

- !s -
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Metromail disagrees with GTEC's claims regar~g DA.
While GTEC claims that Sec. 222(e) of the Act moots'Met~omail

requests for DA listings, Metromail responds that § 222(e) is

irrelevant since Metromail bases its request on the requireme~ts of
§ 251(b) (3) .and § 251(c) of the Telecommunications Act, ~,d not en

§ 222(e).

Metromail states that nondiscriminatory access to

directory listings is also required by the FCC in its adopted order

implementing the local-competition provisions of the Act (CC Docket

96-98) •

paragraph :l01 of the FCC order concludes that:

The term 'nondiscriminatory access' means that
a LEC that provides telephone numbers, operator
services, DA, and/or directory listings
("providing LEC") must permit competing .
providers to have access to those services
tbat is at least equal in quality to the access
that the LEC provides to itself.

Metromail states that ~;der § 251(b) (3) of ~,e Act, LECs,

must share subscriber listing in£o~ation with their compe~itors,

in "readily accessible" tape or electronic fo~ts, and in a timely

fashion upon request. The FCC's in requiring "readily accessible"

fo~ts was to ensure that no LEC, either inadvertently or

:L.""ltentionally, provided subs=iber listings in formats tha= would

require the receiving oarrier to expe~d significant resou=ces to:

enter the information into its systems.

Metromail notes that in recent arbitration orders t~e

COmffiission has recQSm;zed directory listings as a "network element"

to be unbundled and provided "by magnetic tape and that Entr~t

will reimburse incumbent for the cost of the medium and reasonable

shippir.g and handling." (A.96-08-068. Under the Act, § 251(0)

requires that all "Network Elements" be made available on a

unbundled basis.

While Metromail
a Itcompeting provider" of

does not dis te the fact that it is not
local excha Ce or toll se~ice, Metromail

\ u«. 'S~""- J) 'i7 art!) 3j
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contends that this point is irrelevant. Ie its order. the FCC

.:ej ected proposals to limit the application of § 251 (b) (3) to

competing providers of exchange and/or rese22ers of toll service

(See l17 and l36.) Metromail argues that Paragraph 101 of the FCc

order defin~d the tenD "competing providers" in a much broader

scope:

Such competing providers may include, for
example. other LEes, small business entit:ies
entering the market as resellers, or CMRS
proViders.

Metromail does not believe that the statutory and

regulatory requireme::ts permit GTEC to ~pick and choose" who is and

who is not a competitor. Metromail contends it is a compet:ing

provider of DA service to GTEC.

Metromail argues that in order to comply with t~e Act: and

the FCC erder and to be consistent with the commission'S intent to

unbundle competitive services and the commission, at a ba=e
minimum, must require that subscriber-list information be made

available on a nondiscriminatory bas~s for ~•.

III. Discussion

A. Interrelationship of Issues COIlllllOn
to the List OIr (I.90-01-0331

As a procedural matter, we note that certain issues that

have bee:! raised in parties' comments substantially overlap wieh

issues which were previously designated for consideration in

I.90-01-033 regarding competitive access to customer-list

information. I.90-01-033 was instituted on January 24, IS90; it

has been dormant for approximately the last five years.

No~etheless, we recognize that the issues ever competitive access

to di=ec~ory-listing inforrna~ion cu==e~tly be£ng addressed in the

local competition rulemaking we=e also previously raised

I.90-0l-033. Thus, to avoic dup2icatior. or fragmented trcat~ent of

- 21 -
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t~e same igsues in two separate dockacs, by this dec~sion we shall

fo=ally moore the issue of competitive access to telecommunication

directory information from r.90-0~-033 to the local competitio~

rule:naking and investigation. In t~s way, we can resolve the

related issues which are common to' these separate proceeCings in

the most efficient manner.

Because r.90-0~-033 has been an inactive docket for a

number of years, we intend to review any remaining issues in that

docket to determine if they should :be reassigned to another ", "
proceeding, or otherwise disposed of. Following this review of

outstanding List OIl issues, we may consider whether to merge the

List orr with this proceeding or to close the List orr p=ceeding.

B. LEC/CLC Reciprocal Access to Directorv Listings patabase

To resolve the issue of ~Cs' access to the LEes' local

excha::.ge subscribe: in::or.nacion, we must first aderess the issue of

w~o o~s the direc~o=y l~sting in=:~4tion. This issue was
pr;v~ously ident~::ied in r.90-0~-033. We recognize t~t each LEC

a.""lQ c:.C has a valid ownership interest in the directo=-! listing

info~ation of its own respective s~scribers.The suOsc=iber

information is used for billing pu--ooses to derive revenue for the- .
L~C or c:.C that serves the subscriber. The listi=S info~ation

also has potential commercial value ~cth to other

telecommunications prcviders as well as independent ~rectory

veneers that would like to compete ::or the subscriber's business.
Accordingly, we conclude that both the LEes and che CLCs

a-= entitled to be compensated for providing access to each other's

directory-listing infor.nation. If the LECs charge CLCs for access

to their directory-listing information, then they must also
compensate the CLCs fer the LECs' access to CLC directory-listing
in=o~.atien. Where the CLC provices listi~g informa~ion to the LEC
fe= ~nclusion in the LEC's director/, the CLC does not cease to
have an owne=ship inte=es~ in the lis~ing information. Thus I the
=ece~7i~g party sr~ll nat furnish l~s~~q ;nformation provided by

- 22 -
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~~othe~ car=ie~ to third-party vendors without the express

pe=mission of the o~e~ of the l~s~~S info~tion and a mutua2ly

agreeable a-~gement for compensation to the o~er for provision

of such information. If the CLC and LEC cannot reach an agreement,

then the lis1:ing information should not be released by the LEe. It

will be the responsibility of the CLC to independently arrange for

third-party access to its subscriber listing information. The CLCs

are under the same obligation as the LECs in this regard to comply

with Commission Rule 8J regarding nondiscriminatory access to their

listing information by third-party publishers.

While the CLC is entitled to compensation, we shall not

mandate that the CLC's compensa1:ion for access to its d;~ectory

listings exactly match that of the LECs. In a competitive market,

differences can be expected in the prices competitors may c~'"S'e

for directory-access se~ices due to differences in costs as well

as bargaining effectiveness.

c. Third-Partv Direetorv Database Jldm;n; strator

In D.96-02-072. we asked parties to conside~ whether

c~stomer databases should be controlled by an independent third

party in similar fashion to what was proposed for the area code

a6ninistrator. We directed that parcies consider in Phase II!

WG~kshops measu=es ~o ensure reciprocal access to data consistent

wi1:h proprietary rights.

ur"'-=::-esolved 4

(Decision at 39). This issue is s1:i11 .

Pacific ~~d GTEC objec~ to the establishment of a neu1:ral

third-party database administrator, arguing that no justification
has been provided for such a measure. Pacific raises a number of

ur-resolved issues to be addressed before it believes such a step

could be considered. In partiCUlar, Pacific states that creating

such an administration would be ~2awful in the absence of

ev~dentiary hea~inss and a Commission finding that directory
lis~i~gs are essential facilities4 The issue of whether LEe
d~~ectory liscings cor~titute an essential seYVice is p~~ing

- 23 -
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before us in .~P·s·Petition for Modification of D.96-02-072 filed
Scv~~~e= ~3, ~995~ We snall cefe= a =ec~s~~n en t~e ea=a=ase­
administrator issue pending further consideration of t=e issues
raised by the parties.

D. CLC Informational Listina in LEC Directories

Another outstanding issue relates to the te~ and
pricing of CLCs' informational listing in the customer-guide pages

of the LECs' telephone directories. This issue was discussed at

the April ~6, ~996, workshop, and further addressed in ::.he comments

filed on June ~O, ~996. A related. issue has more recently been

raised in an advice letter protest filed by Cox Califo~a Telecom,
Inc. (Cox).

On Janua=y 3, 1997, Cox filed a protest to Pacific's

Advice Letter No. 1860S. Pacific filed this advice let~er

requesting approval of language "to clarify the application of
rates to the purchase of partial or full pages in Customer Guide"

of Pacific's directories. In the advice letter, Pacific proposes

to add a definition for the word "sheet" to mean a two-sidee page.
By defin;ng ·page" to mean o~~y one side of a page, ~,d

"sheet" to mean both sides of a pageJ Pacific is e:~ec~ively

cutting its CLC obligations in half, and doubling the ~OSt of
- -

Customer Guide pages anticipated in the interconnection agreem~ts,

according to Cox. Thus, though its "clarification of the
application of rates," Cox claims that Pacific has effec;:ively-"-­

doubled the charges associated with CLC listings in its
diYectories.

The issue to be resolved in the Cox protest ~volves

whether a one-page informational listing a~lowance should be
defined to include printing on both sides of a page of paper or
only pYinting on one side of a page of paper, and how this affects

=ates. We ~te~d to ~dddress this dispute fu-~her in the contaxt
of the Cox advice letter protest. p~ an inteYim measure, however,
a "page" should be defined as one printed side of sheet of paper'

fa~ pu--poses of dete~ing CLC in£crma~ional listings. We

conclude that, for the present time, two printed pages per CLC is a

- 2~ -
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reasonable lim~t for the CLC informational listing to be included
with£n the LEC'~ directory c~tomer guide pages.

T~ pt::-pose of the CLC informat:ional list:ing in the LEC' s

White Page Direct:ory Information Guide is to provide key

information. that will permit a customer to contact the CLC

provider. The listing shall not be used by CLCS for promot:ional

purposes, and the Coalit:ion has indi.cated that CLCS do not seek to

use the list:ing for this purpose. Therefore, our orde: is a

permissible time, place or manner restriction on speech

(Consolidated Edison Co. v. Public Service Comm'n of N.Y., (1980)

447 O'.S. 530, 535) since the mere requirement that GTEC provide a

neutral informat:ional listing for each CLC does not force GTEC "to

alt:er [its] speech t:o conform with an agenda [it has] not:.set".
Pacific Gas & E1ec;ric Comoanv v. public Utilities Commission.

(l985) 475 O'.S. l, S. ~~~he=more, we have t~ autCori~y to

re~Jire that a minimum page allowance be required for ~C

informational list:ings in orde: to promote a level competitive

playing field among LECS and CLCs. Our action is servi::lg a
ccmpelling state int:erest (Consolidated Edision Co. v. Public'

Serv i ce Comm' n of N.Y., supra at 535) articulated by both federal

(:ederal Telecommunications Act of 1996) and state law (Public

utilities Code sect:ion 709.5) directing us to promote competition.

Regarding parties' disputes over the niimber of pages

which should be allot:ted for each CLC's ;~~ormational listL.g, we

shall adopt the Coalition's proposal for a two-page allowance. We

believe that the number of required pages should be kept to a

mi~im~m to avoid making the directories more bulky than they

already are. The page allotment should be sufficient, however, to

provide critical information enabling the customer to identify the

CLC and t~eir co~tact numbers for the business office, billing, and

~epair or se~ce p=~bletn.S. We also believ'e i-: is impc=t:ant. that

c~stomers ~ders~~,d wha~ charges might: be assessed on their'bills
and have disclos~re in the Info~tion Guide as to wr~t the ~C's

lccal calli~g a=2a is. We ~he=e£o~e adopt a t~o-page allowance fo=

c~c lis~inss in co~sicieratian of MeI's statement that a single page
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is insufficient space to provide ~sclosure of what CLC calling

areas are rated as loc~l calls and which are not.

We conclude that the LECs should base their charges for

inclusion of the CLCs' informational listing on the costs which the

LECs themselves, incur to provide their own informational listings.

We find that GTEC' s proposed 35% discount of the yellow pages' one­

page price does not meet this standard since it is based on retail

adverti.sing rates rather than GTEC' s own cost. We thus direct GTEC

to revise its proposed rate for CLC informational listings

accordingly.

E. Independent Third-Party Access to LEC/CLC
Subscriber Information for Directory Publishipg

Regarding ADP's claim that it should be provided with

0.:1:1 tlle address of uz:puhlished sul::scribers, we must consider two

co~~ervailing interests: (~) non~sc=iminatoryaccess to

subscriber information to promcte a level competitive playing

=ield, and (21 nondisclosure of cor.=idential subscriber information

to protect the privacy rights of individual subscr:.bers.

As ADP noted in the Feis~ case, cited previously; the

C.S. Supreme COU--t has concluded that directory publishers lack

independent access to subscriber-l~sting information.on an

e~~valent basis vis-a-vis to the ~~Cs. Moreover, in Great Western

Di=e9Lories v. SQuth~estern Bell ·Te'enhone. 12 The United States
Cour,=- of Appeals held that Southwes::e= Bell and its affiliates--bad
anti-competitively monopolized the c.i.rectory market, stating that:.

nwithout sharing this upda::ed information with
competing directory publ~shers, telephone
companies are able to leverage their monopoly
position in the telephone service area into the
competitive directory market." Id.

12 63 F.3d 1378, 1386 (5th Cir. :995), vacated and re~anded, in
D;:~~ en at-he"?"" cr=-our:c.s 74 F. 3d 613 (S;h Ci ~. 199c 1 ~
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The ~yial c~urt, in Great Western. explained how vital it
is that independe..'1t directory publishe:::-s receive all of the same
timely listing information the LECs accord themselves, as well as
how independent directory publishers are disavantaged if the LECs

a-~ogate to themselves that information. its compilation, acd the

terms of its sale.
We therefore agree with ADP that LECs' withholding of the

se:::-vice addresses of unpublished telephone subscribers gives the
LEes a competitive advantage over third-party vendors in providing
timely and comprehensive delivery of directories. Nonetheless,
thi.rd-party vendors' rights to directory-listing information is not
unlimited, but is subject to the'customers' rights of privacy.

Customers' privacy rights with respect to direceor".f
listing disclosure are protected as provided in §§ 2891 and 2891.1,
as well as Pacific'S tariff Rules 34 and 35. We conclude that ehe
mere provision of an anonymous address is not explicitly pro~ited

under §§ 2891 and 2891.1. While Pacific's Rule 34 preclu~es the'
bu...dled release of ncustome:::- nattie, address, .ens telephone number,n
it does not expliciely prohibit the unbundled provision of an
a.:!onymous address only. Therefore nO changes to Rule 34 or 35 are
necessa-ry in order to require access to anonymous address
L~fo=mation only.

Accordingly, we conclude that the LECs should be required
to provide to th;rd-party independe..~t publishers the address, but
not the name and telephone numbe:::-, of unpublished LEe subscribers
that move and change t~eir address, for the limited pu-~ose of
delivering directories. The timely p:::-ovision of this address
information is necessary to preven~ dis~riminatory treatment of
t:u.rd-party vend~rs in competing with LEes which a:::-e able to
=u~ish thei:::- directories virtually immediately to such
subscribers. W:.t~out access to t~ese ac.d..::"esses I independent:'

c~~ectory publishers cannot delive~ their ~rectories on a timely
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D2sis to those California subscribers who move to a new aderess
with unlisted telephone numbers.

We have previously addressed the importance of
sa£esuarding consumers' privacy rights in the List OII. We
conclude th~t merely providing third parties with the address,
exclusive of the name or telephone number, of nonpublished LEe
subsc~ers for the sole purpose of delivering the vendors'
directory will not violate consumers' privacy rights. The vendors
shall not have access to either the name or the phone number of the
nonpublished subscriber, but will only have the address to be used
for directory delivery. Even Pacific agrees that the mere delivery
of telephone-company books to nonpublished customers does not
violete the consumers' privacy expectations. As noted by Pacific.
the delivery of telephone directories to nonpublished customers is
an established practice which has occurred for many years.

Any use of the anonymous address information by thi~­

party vendors for any pu..'"P0se beyond directory delive...ry ccul-d,
however, potentially be used to intrude on the privacy of
subscribers unless restri~ions are put in place. As a conc.ition
of receiving these anonymous addresses, therefore, we shall require
each third-party vendor to restrict the use of that in=o~tion

solely for the purpose of delivering that vendor'S publishee
directory to the address. The anonymous address infor.nation must
be held in strict confidence by the vendor and shall not be­
provided to any other party or used for any other marketing
purpose. We shall also require that a.."'ly directory publishe::,
including Pacific and GTEC, delivering directories to anonymous
subscribers shall provide a toll-free number printed on the first
page of the directory which the recipient can call to inform the
vendor not to deliver its directory to that address in the future.
~y directory vendor must discontinue deliveries of directories to
any subscriber who requests that such deliveries be discontinued.
Subject to the terms and conditions outlined above, we shall direct
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that the LECs and CLCs sha~l provide access to the anonymous

addresses ot cheir unpub~ished customers that change resid~~ces.

We also conclude that independent publishers should be

provided with the same updated information for the published

resident~ address information which is made avai~able to the LEC

directory affiliate for purposes of secondary delive-~ of

directories. We s~l direct the LECs to provide such information

as set forth in our order below.

F. Independent ThiJ:d-Party Vendors' .Access to
LEC/cLc Directory DatabaseS for Ph service

We agree with Metromail that third-party independe.'lt

ve.'1dors as we~~ as CLCs and other competitors should have

nondiscriminatory access to the LECs' DA database as required under

the Act and FCC order. As noted in Pa-.-ragraph 101. of tlle FCC Order

cited previously, the definition of ·competing providers" of

directory services is not limited merely to CLCa, but includes

ocher entities such as, for example, CMRS providers. We believe it

is consistent with the FCC order to apply a b=ad int:"e::-;>retat:ion to

the term ·compet:ing providers" as used in Parag=aph 101 of the FCC

Order, and to include independent third-pa.-...-ey dacabase vendors such

as Metromail within that definition.

We conclude for purposes of our generic rules that

listings for DA purposes should be provided to third-pa-.-cy database

vendors in readily accessible tape or electronic format, wich

appropriate cost recovery for the preparation and delivery of the

i~£ormation.13 This treat:ment is consistent with § 251.(c) of the

1.3 We have recently examined the means by which LEC database
access is to be orovided in recent arbicrat:ions of interconnection
agreements. D.96-12-034 (the Pacific/AT&T arbitration), as well as
t~e Arbitrator's Reoorc ;n A.96-08-041. (che GTEC/AT&T arbitration),
ba~b grant access Co lisc;ng databases for DA pu-~oses, and state

(Foo~~ote continues on nex~ page)
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Ac~ wr~ch requires that all 'Network Elements' be made available on
an ,'nbundled basis. F~her, access to database listings for DA

purposes should be the same for and between all competing

providers, inclUding third-party database vendors. It is important

to many California consumers to be able to contact their provider

to gain access to ubiquitous DA information. such information is
important to quality, telephone service.

While we recognize that GTEC maintains a separate

database for DA service distinct from its directory-publishing

database, we find no basis to restrict competitors' access to

either database. GTEC shall therefore provide thi=d-party access

to each of its directory databases that: is equal in quality to the

access that GTEC provides to itself.

G. Rates for Third-Pattv Access 'to Directory Listings

We also note that ADP has raised questions cOIlce=ing the

reasonableness of Pacific's tariffed rate for directory access.

While we concluded that certain proposed changes by Paci::icin its

reproduction rights ta=iff were reasonable in D.96-02-072, w~ did

not prejudge the overall reasonableness of Pacific'S complete

tari::::. In its subsequent advice letter filing, Pacific failed to

previde adequate workpapers to support its cont~tion that its

rates properly reflected only the incremental or actual costs of
providing the service. While Pacific's advice letter filing of its

te:ephone Directory Reproduction Rights tariff has become

(Footnote continued from previous page)
teat listings for DA purposes should be provided at the cost of t~e
transfer media (magnetic tape), plus reasonable costs for
p=epa=ation and shipping of the mecia. (See A.96-98-040, Dec.
at ~2-~~, A.96-0S-041, ~Ib. Rept, a~ S.)
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effective, we did not rule out the opportunity for AD!' to pursue

aI:.y remaining issues over tr.e reasonableness of the t~iff rate

th:::ot.:.gh this rulema.~g. Accordingly, given the conce=s raised by

ADI' over the reasonableness of Pacific's tariff rate, we shall

di:::ect the assigned ALJ to issue a procedural ruling to provide

pa::::ties the opport=ity to be heard on whether the existing LEC

ta=iff rates for directory ac;:cess should be made provisional and

subj ect to a memo acco=t with provisions for a true up once final
rates are established. We expect: t:o examine the LECs' costs of

directory access and establish appropriate pri.ces in the OANAn
proceeding.

Fing; pgs of Fact:

1. The Commission established interim rules for LECs and

CLCs with respect to access to di:::ec::ory databa.ses i:l Rule a F, and

fo=: the publishing of telephone c=:ectories in Rule S J of

Appe~dix E of D.96-02-072.

2. Outstanding issues re1at<-g to directory-database access

aI:.C directory-publishing issues which were not resolved in D.96-02­

072 were defe=::::ed to Phase III cf the proceeding.

3 . Technical workshops we=e held on April 1-3 a:lCi April 16,

1996 to provide further information reg-arcling directory-database

aCCess and directo~y-publishing issues and fa.cilitate consensus
a~cng the pa--cies.

4 . As a result of the tec::nical. w9~~h?ps on s: ::e~1;ory
issues, parties na-~owed the foc~s of disputed issues ar~ clarified

the scope in further w:::itten comrne~ts on outstanding issues.
5 _ Pan:ies remain in dispt.:.te ove;,:- rights of access to LEC­

~=ectory databases ar~ provision for CLC informatior~ listings in
LEe cireccories.

6. D.96-02-072 required LZCs to include CLCs' customers'
telephor.e r..t.:.rnbe=s in their "White Pages" anc:. directo::y listings
asscciated with the areas in which the CLC provides local exchange
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services, except for CLC customers wishing to be un1.isted. (Rule
6.J.2)

7. 0.96-02-072 ~d not explicitly define what reciprocal
rig-ht:.s and obligations the LECs and CLCs have concernins the
access, use, and dissemination of each others' customer listings.

6 • Directory listing information has commercial value to
competing telecommunications providers as well as third-party
database vendors.

9. Access to d; "'ectory databases involves issues that relate
to competition among local-exchange-service providers as well as
among third-party database vendors arid directory publishers.

JoO. While Pacific utilizes one unified database both for DA

and publishing its subscriber directories, GTEC maintai'-ls t:.'>IC
separate data1::Jases, each of which is independently accessed,
maintabed, and updated.

~l. Pacific provides its own directory affiliate with
subscribers' service addresses though its independent contractor
from which secondary directory delivery is provided.

12. !ndep~dent directory publishers have been denied access
to the addresses of new LEe customers who receive nonpublished
service, and have also been denied timely updates of Facific' s
published white-page-directory listings.

Jo3. Pacific currently provides independent publishers listioS
updates for business subscribers only, but does not provide them
with daily or weekly updates for new residential subscribers.

14. Pacific provides its own directory affiliate with a daily
service order activity file containL~g subscribers' se~ice

addresses from which secondary-director~-deliveryservice is
pz-cvided.

IS. LEes' witr~oldins of the service addresses of unpublished
c~:eph~ne subscribe=s an~ t~e withholding of file updates for
publish~d subscribers gives ~he LEes a competitive adv~£tase over

----------------------------------
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t:urd-pan:y ve.l'ldors i.:l providing timely and cOlllJ?rehensive delivery
of directories.

~6. The mere provision of an anonymous address to di=ectory

publishers is not prohibited by §§ 289~ and 2a9~.~ of the PU Code.

~7. ~le Pacific's Rule 34 precludes the, bundled release of

"customer name. address. .;a.ng telephone number,· it: does not

explicitly prohibit the unbundled provision of an anonymous address

only.

~S. Pacific has not provided adequate do=t:at:ion to

justify that its reproduction-rights tariffed rates reflect only

its incremental or actual costs.

~9. 0.96-02-072 required that LECs provide space in their

directory-iniormation guide t:o each requesting CLC se..'''ving the area

covered by the directory to disclose key information about the CLC.

20. The pu....-pose of the CLC info=ational listing in t:he LEC' s

White Page Direct:ory Informat:ion Guide is to provide key

i::tformation to per.uit a customer to contact the CLC provider, ar.d

to dete::'ttl.ine what exchanges would be rated as local calls.

2L Disputes over the te= and cont:ent of CLC infermat:ional

liseings involve both Pacific ar.d GTEC in contention wit:h the CLCs.

22. GTEC voluneeers to make available one free page in its

di=eceory in£o=ation guide fer the listing of key customer

i.:lformation about each CLC. GTEC also offers to sell aCdi.tional

pages to the CLC,to listp~omotio~l information at a rate equal .to

65~ of GTEC's market rate for yellow-page advereising.

23. GTEC seeks control oVer the sorts of promoeienal

i~formation contained in the CLC listing and objects to inclusion

of comparative rate information.

24. A two-page limit for CLC informational listings in LEC

directories would provide adequate space for the CLC to fu..-nish

essential i~fo~ation to the public concerning its ser~ce~

- 33 -
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25. GTEC's proposed discount of 3S~ for cue informational
listings is based upon retail advertising rates and may be
inconsistent with cost-based pricing.

26. Parties are in Cispute over whether a neutral dacabase
admir..istrator is needed or is practicaJ. in order to p=vide for
competitively neutral access by all service providers to directory­
database listings.

27. The question of whether a neutral database admini sL..-a,tor
is needed is related to the pending issue of whether LEe directory
listings constitute an essential facility.
Conclusions of Law

1.. Both the LEes and the CLCs are entitled to be compensated
for providing access to their directory-listing information and

may charge each other for access to di=ectory information. /
2. The LEC shall not provide CLC listing info=ation to I

third-party venders without the express permission of t.'le CLC and a /1
mutually agreeable a=angement for cornpensaeion to the CLC for
provision of such information.

3. Third-party ve::dors' rights to nondiscriminatori' access
of directory listing information is subject to the customers'
rights of privacy, and limited to use in the publishing of
c.i=ec~ories.

4. LECs and CLCs should be required to provide access to the
anonymous add=ess of nonpublished subscribers to -inde::enc.e::.t
publishers for the pu~ose of directory de1.ivery only.

5. Independent database vendors or directory publishers
should not have access to either the name or the phone number of
nonpublished subscribers to protect privacy rights.

6. Independent directory publishers should be p=videc with
the same updated information for published residential add=esses on
the same te~ ~~d co~citions as t~e i~ormation is made ava~~a=le

to tbe LEe ~rectory affiliates.
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7. The timely provision by Pacific and GTEC of anonymous
aCdress 1n:formacion of nonpublished sul::>scribers to th; rd-pa::1:y "
vendors is necessa-ry to prevent discrimination in competinq with
ehe LECs.

e. Without access eo !:he anonymous add...-resses of Pacific's
and GTEC' s nonpublished sul::>scribers, independene directory
publishers cannot deliver their directories to subscrlllers on the
same timely basis as !:he LECS.

9. Merely providing third parties with the anonymous address
of unpublished LEe subscribers for the sale purpose of delivering
the vendor's directory will not v~olate privacy rights.

~o . Any use of the anonymous address informacion by ehird­
pa=ty vendors for any purpose beyond directory delivery cocld
po::eneially could violate privacy rights unless res::riceions a:e
impcsed.

~~. Consistene with the pr~visicns of federa: re~~lations,

Pacific, GTEC, as well as CLCS shoulci p=vide competing service
prOViders wieh nondiscriminato~/access to eheir direc~=ry-listing

databases, bot:h those used for DA as well as for the publishing of
di.receories.

12. Competing service prov~ciers entitled to ncndiscriminatory
ac:::ess eo LEC/CLC c.irect:ory databases should incluC:e tl:i.=d-part:y
vendors of DA and direct:ory-publishing services.

13. Nondiscrimina~oryaccess-todireceorydatabases-~ncludes

the ability of all competing providers to"have reciprocal-access
among themselves that is at least equal in quality to that of the
provic:ing LEC or CLC.

14. Access to DA listings should be provided by magnetic
tape, with the determination of appropriate cost recovery for the
preparation and delivery of ehe information to be acd=essed in t~e

OA-,AD p~oceedin~.
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15. Nonpublished customer names and teleOlhone numbers should
be ex.:luded from the requirement to provide access to directory
listi~gs for DA or directory publishing purposes.

16. Resolution of the dispute over whether a neutral

directory-~tabaseadministrator is warranted relates to the issue

of whether LEC directory listings cor~titute essential facilities.
17. The question of whether LEC directory listings

cor-stitute essential. facilities is currently before the Commission

~ a pending Petition for Modification of D.96-02-072 filed by ADP.
18. The Commission's decision as to whether or not to

establish a neutral directory-database administrator should be

defe~ed pending fu~her consideration of the relevant issues.

19. Since t=e inforcaticnal listing in LEC directory­

~=o=tion guides will not be used by CLCs for promotional
purposes, but merely as a neutral informational listing, t~e LECs'
Firs:: Amendment rights of free speec~ are not at issue by allotting

s?ace to the CLCs.

20. A two-page informational listing L. the Pacific and GTEC

~rectory-info=mation quides should be authorized to identify each

CLC serving the area covered by the directory and the CLC contact
tel~phone numbers inclucin~ the n~e~s for the business office,

billing, and repair or service problems.

21. It is importaut that customers underst~~d what charges

might be assessed on their bills a..d have disclos,"-=e in the
Info~ation Guide as to what the ~C's local calling area is.

o R D E R

IT IS ORDERED that:
1. Pacific Bell (Pacific). a..-:.d GTE Califo=ia, Inc. (GTEC)

shall be required to compensate com~etitive local ca--riers (CLCs)
fo::- C.ccess to CLC Cirec~ory lis~inS"s to the __e.xtent eit:J.er LEe
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cnarges the CLC for access to the local exchange c~iers (LECs)
directory listings.

2. Pacific and G'l'EC shall not release CLC directo:!:y-listing
information to third-party publishers or directory assistance (DA)

providers <u:sent the express consent of the CLC and a mutually

agreeable compensation to the CLC.

3 . Each CLC and LEe shall be required to provide to

third-party database vendors nondis=iminatory access to its

cli=ectory-listing information subject to the privacy rights of

subscribers.

4. Pacific and GTEC shall provide the anonymous address.

i. e .• wi thout name and telephone number, of unpublished LEe

subscribers who move to a new location to thi=d-pa-~y ~~enCeot

directory publishers for the sole pu-""P0se of delivering

directories, subject to the conditions outlined below.
S. As a condition of receiving anonymous nonpublished

add=esses, each third-party vendor m1.:st hold the information i:1

strict confidence, and restrict its use solely for the pu:pose of
delivering that vendor's published di=ectory to those adCresses.

6. Any directory publisher, including the incumbenc LECs,

delivering directories to anonymous subs=ibers shall p~vide a

toll-free number printed on the ~ide first page of the.directory
wh.O.ch the reci:>ienc can call to disconti.nue fU-.-t:her -dire~ory,-
deliveries by that publisher.

7. Pacific and GTEC shall prOVide to CLCs and third-party

data=ase vendors nondiscriminatory access to published direccory­

listing-add=ess info:rmation that the LECs provide to their own

directo:::-y publishing agents, including daily service-order updates

fer secondary directory delivery.

8. Pacific and GTEC shall provide nondiscriminatory access
to their DA database l~stings to a~! competitors £nclu~i= t~=d­

p~~~y dacab~sa vendors and sPAll provide access by read~ly

~ccessible tape or electronic format to be provided in a timely

---_.-- ..~.--~-------~-------
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fashion upon request with the determination of appropriate cost
recovery for the prepa=at~on and delive:y of the UL~orwation to be
addressed in the OANAD proceeding.

9. The Administrative Law Judge is directed to issue a
procedural ruling calling for comments on whether to make existing

directory access rates provisional and to establish a memorandum
account to keep track of billings for access to directory databases

for the purpose of truing up the c:ha..-ges once final rates are

dete~ed in the OANAn proceeding.

J.O. CLCs shall be allowed a two-page limit in Pacific's and

GTEC's directory infor:national listings to provide key infonJation

rega:::-ding the CLef s of::ered services and what the CLC's local

calling area is.

1J.. LECs r charges for CLe's i=lclusion in the customer guide

pages of their ciirecto~es shall be based on the LEes r cost to

provide their own infor=tional listings.

12. Issues relat~g to competitive access to

telecommunications directory information designated for

cocsideratio~in I.90-0~-033 (CUStomer List OIIl. shall be'
tra..sferred into this p:-oceeding e==ective' illIIllediately. T:Us order

is e=fective today.
Dated Janua~~ 23. 1997. at San Francisco. Califo:-nla.

P. GREGORY CON".uON
Preside::t

JESSIE J. KNIG4~. .;R.
HENRY M. DUQUE
JOSIAH L. NEEPE..~

RICHARD A. BILAS
Commissione=s
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